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The plaintiff Professional Drug Conpany (“PDC’') is a
di rect purchaser of Wellbutrin XL, a once-a-day antidepressant,
who is suing the producers of Wellbutrin XL (Biovail Corp.
Bi ovail Laboratories, Biovail Laboratories |International
(together, “Biovail”)) and its distributors (SmthKline Beecham
Corp. and d axoSm thKline PLC (together, “GSK")) for illegally
conspiring to prevent generic versions of Wellbutrin XL from
entering the Anerican market through the use of sham patent
litigation. The plaintiff has noved to certify a class of 35
direct purchasers of Wellbutrin XL under federal antitrust |aw.

The defendants contend that the plaintiff has failed to
nmeet several requirenents for class certification under Federa
Rule of Civil Procedure 23. The defendants’ primary argunent
agai nst certification is that common issues do not predom nate
over individual issues for antitrust inpact and damages. The
def endants argue that class nenbers may have econom cally
benefitted fromthe all eged exclusionary conduct, and individual

evidence will be required to denonstrate which, if any, class



menbers suffered actual harm The defendants al so argue that
i ndi vi dual proof wll be required for several class nenbers who
did not purchase generics or purchased generics indirectly from
ot her whol esal ers.

The Court concludes that the plaintiff has denonstrated
that common issues will predom nate and that the Rule 23
requi renents for class certification have been net. The Court,
however, w |l exclude fromthe class definition direct purchasers
of Wellbutrin XL that did not purchase generic extended-rel ease
buproprion hydrochloride after it becanme available. The Court
will therefore grant in part and deny in part the plaintiff’s

nmot i on.

Backgr ound and Procedural History

PDC seeks to represent a class of 35 plaintiffs (the
“direct purchaser plaintiffs”) that purchased Wellbutrin XL
directly fromthe defendants during the period of Novenber 14,
2005 t hrough August 31, 2009. PDC has stated a claimfor
(1) conspiracy to nonopolize under 8 2 of the Sherman Act agai nst
GSK and Biovail, (2) nonopolization under 8 2 of the Sherman Act

agai nst GSK, and (3) agreenent in restraint of trade under 8 1 of

the Sherman Act against GSK and Biovail. See Inre Wllbutrin XL

Antitrust Litig., No. 08-2431, 2009 W. 678631, at *9 (E.D. Pa.

Mar. 13, 2009) (dism ssing substantive nonopolization claim



agai nst Biovail, but otherwise allowng clains to proceed). The
plaintiff’s proposed class is:

Al'l persons or entities in the United States

and its territories who purchased Wl l butrin

XL directly fromany of the Defendants at any

time during the period of Novenber 14, 2005

t hrough August 31, 2009 (the “C ass Period”).

Excl uded fromthe class are Defendants and

their officers, directors, managenent,

enpl oyees, parents, subsidiaries, and

affiliates, and federal governnent entities.
(Docket No. 306 at 1.)

The plaintiff’s conplaint alleges that the defendants
conducted a four-part schenme to delay the entry of generic
equi valents of Wellbutrin XL into the market, primarily by
m susing patent litigation. Specifically, the plaintiff alleges
that the defendants (1) filed three sham patent litigations, (2)
filed a shamlisting with the FDA's Approved Drug Products with
Ther apeuti c Equi val ence Eval uation (the “Orange Book”) (3) filed
a baseless FDA citizen petition and suit against the FDA, and
(4) fornmed agreenents with potential generic conpetitors. PDC
contends that the effect of these activities was to delay the
mar ket entry of cheaper, generic alternatives to Wellbutrin XL.

On July 10, 2080, Meijer, Inc., Meijer Distribution,
Inc. (collectively “Meijer), Rochester Drug Co-QOperatrive
(“RDC"), and Anerican Sal es Conpany, Inc. filed a consolidated
class action conplaint. On Septenber 4, 2008, Anerican Sal es

Conpany, Inc. voluntarily dismssed its clainms pursuant to Rule



41(a) (1) (A (i). On Septenber 10, 2008, Biovail and GSK each
filed nmotions to dismss. The Court held a hearing on the
notions on February 26, 2009. In a Menorandum and Order dated
March 16, 2009, the Court granted Biovail’s notion to dism ss as
to one count that alleged that Biovail engaged in substantive
nmonopol i zati on under section 2 of the Sherman Act, and the Court

denied the notions for all other counts. See Wellbutrin XL, No.

08- 2431, 2009 W. 678631, at *9 (E.D. Pa. Mar. 13, 2009).

The direct purchaser plaintiffs filed a notion for
class certification on Decenber 14, 2009. The parties then
engaged in extensive discovery. For a partial overview of the

parties’ discovery disputes, see Inre Wellbutrin XL Antitrust

Litig., 268 F.R D. 539, 541-43 (E.D. Pa. 2010). On March 17,
2010, the Court granted Meijer’s oral notion for voluntary

di sm ssal under Rule 41(a). On May 14, 2010, RDC noved for
voluntary dism ssal and the direct purchaser plaintiffs noved to
substitute Professional Drug Conpany, Inc. (“PDC’) as class
representative. On July 21, 2010, the Court granted RDC s notion
for voluntary dism ssal provided that it conply with its pending
di scovery obligations and the Court substituted PDC as cl ass

representative. 1n re Wellbutrin XL Antitrust Litig., 268 F.R D

at 547. Because the three original direct purchaser plaintiffs
have voluntarily dism ssed their clains, PDCis now the sole

remai ni ng nanmed plaintiff seeking to represent direct purchasers



of Wellbutrin XL.

The Court held a day-long evidentiary hearing on the
plaintiff’s notion for class certification on April 5, 2011. PDC
presented the expert testinmony of Dr. Jeffery Leitzinger and the
def endants presented the expert testinony of Dr. Andrew Joskow.?
On July 11, 2011, the defendants’ submtted a suppl enental
menor andum of |law in opposition to the plaintiff’s notion for
class certification. On July 19, 2011, the plaintiff submtted a

rebuttal nmenorandum

1. Analysis

To certify a class under Federal Rule of Cvil
Procedure Rule 23, a court nust find that the action satisfies
all four requirenents of Rule 23(a) —nunerosity, commonality,
typicality, and adequacy of representation —and at |east one

provision of Rule 23(b). AnchemProds., Inc. v. Wndsor, 521

U S 591, 614 (1997). PDC seeks certification under Rule

23(b)(3). Rule 23(b)(3) requires the court to find that

! Both experts are highly qualified. Dr. Leitzinger has
a Ph.D. in economcs fromthe University of California, Los
Angeles. He is the president and founder of Econ One Research,
Inc. and has offered expert opinions regarding class
certification in simlar cases that address all eged excl usion of
generic conpetition in the pharmaceutical market. See, e.qg., Am
Sales Co. v. SmthKline Beecham Corp., 274 F.R D. 127 (E.D. Pa.
2010). Dr. Andrew Joskow has a Ph.D. in economcs from Yal e
University. He was the chief econom st for the Antitrust
Di vision of the Departnent of Justice. He is now Senior Vice
President at National Econom c Research Associates, Inc.
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guestions of law or fact conmmon to class nenbers predom nate over
any questions affecting only individual nmenbers and that a cl ass
action is superior to other avail able nethods for fairly and
efficiently adjudicating the controversy.

A proper analysis under Rule 23 requires “rigorous”
consideration of all the evidence and argunents offered by the

parties. In re Hydrogen Peroxide Antitrust Litig., 552 F.3d 305,

320 (3d GCr. 2008). A court nust “consider carefully al
rel evant evidence and nmake a definitive determ nation that the
requi renents of Rule 23 have been net before certifying a class.”
Id. at 320. Factual determ nations necessary for Rule 23
findings nust be nade by a preponderance of the evidence. |d.
The court nust resolve factual or |egal disputes relevant to
class certification, even if they overlap with the nmerits. |d.
at 307. Furthernore, “[w] eighing conflicting expert testinony at
the certification stage is not only permssible; it may be
integral to the rigorous analysis Rule 23 demands.” |d. at 323.
A determ nation that an expert’s opinion is persuasive on a Rule
23 requirenent does not preclude a different view at the nerits
stage of the case. [1d. at 324.

The defendants contend that the plaintiff has failed to
satisfy the nunerosity, predom nance, and superiority
requi renents. The defendants argue that: (1) the proposed cl ass

is insufficiently nunmerous such that joinder is inpracticable,



(2) common issues do not predom nate over individual issues for
antitrust inpact and damages, and (3) the superiority requirenent
has not been net. The Court will address each of the Rule 23(a)

and (b) requirenents in turn.

A. Rul e 23(a)

1. Nunerosity

Rul e 23(a)(1) requires a finding that the class is so
numerous that joinder of all class nmenbers is inpracticable.
Al t hough there is no precise nunber for establishing nunerosity,
cl asses that exceed forty or nore class nmenbers generally satisfy

this prerequisite. See Stewart v. Abraham 275 F.3d 220, 226-27

(3d Cr. 2001) (“No m nimmum nunber of plaintiffs is required to
mai ntain a suit as a class action, but generally if the naned
plaintiff denonstrates that the potential nunber of plaintiffs
exceeds 40, the first prong of Rule 23(a) has been net.”).

In Stewart, the Court of Appeals for the Third Crcuit
cited favorably to the Rule 23 numerosity discussion in More's

Federal Practice. See Stewart, 275 F.3d at 227 (citing 5 Janes

Wn Moore, et al., More's Federal Practice § 23.22[3][a]).

Moor e expl ains that classes with between 21 and 40 nenbers are
consi dered m d-si zed classes. These md-sized classes nmay or may
not neet the nunerosity requirenent depending on the

circunstances of each particular case. See 5 James Wn Mbore, et



al ., More's Federal Practice § 23.22[3][4a].

In addition to the nunber of class nenbers, other
factors that are relevant to determning the inpracticability of
joining all nenbers include (1) judicial econony, (2) geographic
di spersion, (3) financial resources of class nenbers, (4) the
claimants’ ability to institute individual suits, and (5)
requests for injunctive relief that could affect future class
menbers. 1d.

The Court nust determ ne whether a class of 33
geographi cal |l y dispersed, direct purchasers is so nunerous that
joinder of all class nenbers is inpracticable.? The defendants
argue that joinder is practicable in this case because the direct
purchasers of Wellbutrin XL are |arge, sophisticated entities
with sufficient financial resources to pursue their own cl ains
and that each nenber could seek significant damages, if the
clainms are proven on the nerits. Although the defendants are
correct about the nature of the class nenbers, judicial econony

and geographi c dispersion of the parties nore heavily favor the

2 PDC seeks to certify a class of 35 nenbers of the
putative class. The proposed cl ass nenbers include 34
pharmaceuti cal whol esalers as well as the Ohio Departnent of
Mental Health. As the Court discusses below, two of these
proposed cl ass nmenbers, Allied Med Wol esal e Drug, Co. and
Goodwi n Drug Co., did not purchase any generic extended-rel ease
bupropi on hydrochl oride after it becanme available. The Court
concludes that it is appropriate to limt the class definition to
di rect purchasers who purchased extended-rel ease bupropion
hydrochl oride after it becane avail abl e.
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use of a class action.

The proposed cl ass includes nore than 30 entities that
are | ocated across the country. Putative class nenbers are
| ocated in California, Illinois, Louisiana, M chigan,
M ssi ssippi, Mssouri, New York, North Carolina, North Dakota,
Chi o, Pennsylvania, Puerto Rico, South Carolina, Vernont, and
West Virginia. The class nenbers’ geographic dispersion woul d
cause substantial difficulty for the parties to conduct discovery
efficiently and to coordinate the litigation. Furthernore, this
conpl ex case has invol ved nunerous discovery disputes and
repeated joint requests for extensions of the case schedule. The
Court finds that such delays and ot her conplications would be
greatly increased if all direct purchasers were joined in this
suit. Judicial econony and geographi c dispersion therefore weigh
in favor of the nunerosity requirenent. Because of the
conpl exity and sheer volune of discovery in this case and because
the 33 direct purchasers are | ocated across the country, the
Court finds that the nunerosity requirenent is satisfied.

This result is consistent with other courts that have
addressed the nunerosity requirenent for direct purchaser
antitrust class actions that allege unlawful delay of generic

conpetition. See Am Sales Co. v. SmthKline Beecham Corp., No.

08-3149, 2010 W. 4644426, at *4 (E.D. Pa. Nov. 12, 2010) (cl ass

certification uncontested) (33 class nenbers sufficient); Inre



K-Dur Antitrust Litig., No. 1419, 2008 W 2699390, at *3 (D.N.J.

Apr. 14, 2008) (45 class nenbers sufficient); Meijer, Inc. V.

Warner Chilcott Holdings Co. IIIl, Ltd., 246 F.R D. 293, 306

(D.D.C. 2007) (29 class nenbers sufficient).

2. Commonal ity

Rul e 23(a)(2) requires that there nust be questions of
| aw or fact common to the class. To satisfy the commonality
requi renent, the class’s clainms nust depend upon a comon

contention. Wal-Mart Stores, Inc. v. Dukes, 131 S. C. 2541,

2550-51 (2011). The conmmon contention nust be capable of class-
wi de resolution. [d. at 2551. A contention is capable of class-
wi de resolution if determination of its truth or falsity wll
resolve an issue that is central to the validity the clains “in
one stroke.” 1d. A single commbn question is sufficient. 1d.
at 2556-57.

The Court finds that the commonality requirenment is net
here. PDC alleges that the defendants engaged in a schene to
delay the entry of |ess expensive generic versions of Wellbutrin
XL into the market. The plaintiff contends that this schene
caused 300 ny extended-rel ease bupropion hydrochloride to enter
the market in Decenber, 2006 instead of in Novenmber, 2005 and
that the schene prevented entry of 150 ng extended-rel ease

bupr opi on hydrochl oride until My, 2008. Each class nenber’s

10



cl ai ns depend on whether or not the defendants unlawfully engaged
in anticonpetitive behavior to limt the entry of generic

conpetitors in violation of federal antitrust |aw

3. Typicality

Rul e 23(a)(3) requires that the clainms or defenses of
the representative parties be typical of the clains or defenses
of the class. The typicality requirenment ensures that the cl ass
representatives’ interests are aligned wth those of the absent
cl ass nenbers, so that the representatives work to benefit the

cl ass as a whol e. In re Prudential Ins. Co. Am Sales Practice

Litig. Agent Actions, 148 F.3d 283, 311 (3d Cr. 1998). *“The

concepts of commonality and typicality are broadly defined and

tend to nerge.” Baby Neal v. Casey, 43 F.3d 48, 56 (3d Cr

1994) (citing 7A Charles AL Wight, et al., Federal Practice and

Procedure § 1764).

If the representative’s clains and those of the absent
cl ass nenbers arise fromthe sanme course of conduct and are based
on the sanme |egal theories, the class satisfies typicality,
regardl ess of factual differences underlying the individual

clains. Baby Neal v. Casey, 43 F.3d at 57-58. The Court finds

that the typicality requirenment is net because the clainms of PDC
arise fromthe sane course of conduct and are based on the same

| egal theories as those of the absent class nmenbers.

11



4. Adequacy of Representation

Rul e 23(a)(4) requires that the proposed cl ass
representative will fairly and adequately protect the interests
of the class. The United States Court of Appeals for the Third
Circuit has held that adequacy of representation depends on two
factors: (a) the plaintiff’s attorney nmust be qualified,
experienced, and generally able to conduct the proposed
l[itigation, and (b) the plaintiff nust not have interests

antagonistic to those of the class. New Directions Treatnent

Servs. v. Cty of Reading, 490 F.3d 293, 313 (3d Gr. 2007).

The Court is satisfied that this requirenent is net
here. The plaintiff’s counsel are well-qualified to represent
the proposed class in this case. They have extensive experience
in simlar class actions involving del ayed generic conpetition.

See, e.d., Inre K-Dur Antitrust Litig., No. 01-1652, 2008 U.S.

Dist. LEXIS 118396 (D.N. J. Apr. 14, 2008). The plaintiff’s

counsel al so have vigorously and capably prosecuted this action.
The Court also finds that PDC does not have interests

that are antagonistic to those of the class. The absence-

of -conflict requirenent “seeks to uncover conflicts of interest

bet ween naned parties and the class they seek to represent.” In

re Warfarin SodiumAntitrust Litig., 391 F.3d 516, 532 (3d G

2004) (internal quotation marks omtted). This requirenment is

not defeated nerely “because of a potential conflict of interest

12



that may not becone actual.” Kohen v. Pac. Inv. Mgnt. Co. LLC

571 F.3d 672, 680 (7th Cir. 2009). 1In this case, the plaintiff
seeks overcharge danages for purchases nmade during the class
period. If the plaintiff’s clainms are proven on the nerits, each
of the class nenbers would |ikew se be entitled to seek
overcharge danmages. The nanmed plaintiff has the sanme incentive
as any other class nenber to recover damages fromany il egal

overcharges for conduct that has al ready taken place.

B. Rul e 23(Db)

Once the requirenents of Rule 23(a) are satisfied, a
plaintiff nmust also satisfy one of the three criteria in Rule
23(b). The plaintiff seeks to have this class certified under
Rule 23(b)(3). Rule 23(b)(3) requires the court to find (1) that
guestions of law or fact conmmon to class nenbers predom nate over
any questions affecting only individual nenbers and (2) that a
class action is superior to other available nmethods for fairly
and efficiently adjudicating the controversy. These are often

referred to as the predom nance and superiority requirenents.

1. Pr edom nance

To establish predom nance, the plaintiff nust show by a
preponderance of the evidence that the elenents of their claim

can be proven by evidence common to all in their class. See In

13



re Hydrogen Peroxide Antitrust Litig., 552 F.3d 305, 311-12 (3d

Cr. 2008). “If proof of the essential elenents of the cause of
action requires individual treatnent, then class certification is
unsuitable.” 1d. at 311 (quoting Newton, 259 F.3d at 172). The
el ements of the plaintiff’s antitrust clains are (1) a violation
of the antitrust laws, (2) individual injury or antitrust inpact,
and (3) neasurable damages. 1d. at 311. The Court will discuss

each el ement in turn.

a. Violation of Antitrust Law

The plaintiff has stated a claimfor three violations
of federal antitrust law. (1) conspiracy to nonopolize under § 2
of the Sherman Act agai nst GSK and Biovail, (2) nonopolization
under 8 2 of the Sherman Act against GSK only, and (3) agreenent
inrestraint of trade under 8 1 of the Shernman Act agai nst GSK

and Bi ovail. See Wellbutrin XL, No. 08-2431, 2009 W. 678631,

at *9 (E.D. Pa. Mar. 13, 2009) (granting Biovail’s notion to
di sm ss for substantive nonopolization, and ot herw se denying the

def endants’ notions to dismss).?

3 The el enments of a charge of conspiracy to nonopolize
under section 2 of the Sherman Act are (1) an agreenent between
two or nore economc entities; (2) a specific intent to
nmonopol i ze the rel evant market; (3) the conm ssion of an overt
act in furtherance of the alleged conspiracy; and (4) that there
was a dangerous probability of success. 1d. at *4.

The el enments of a section 2 nonopolization claimare
(1) the possession of nmonopoly power and (2) the willful

14



Proof of antitrust violations in this case involve
predom nantly common issues. |f each class nenber pursued its
clainms individually, the class nmenber would have to prove the
sane antitrust violations using the sane docunents, w tnesses,
and ot her evidence. Furthernore, the issues of relevant market,
monopol y power, and exclusionary conduct can be proven using
common, class-w de evi dence because such issues focus on the
def endants’ conduct rather than individual class nmenbers. See In

re Warfarin SodiumAntitrust Litig., 391 F.3d 516, 528 (3d G

2004) (noting that liability for anticonpetitive conduct focuses
on the defendants’ actions, not the conduct of individual class

menbers) .

b. Antitrust | npact

Antitrust inpact, also known as individual injury or
antitrust injury, is the second el enent of each of the

plaintiff’s causes of action. Antitrust inpact requires proof

acqui sition and nai ntenance of that power as distinguished from
grow h or devel opnent or consequences of a superior product,
busi ness acunen, or historical accident. Crossroads Corp. V.
Oange & Uilities, Inc., 159 F. 3d 129, 141 (3d Gr. 1998).

The el enments of restraint of trade in violation of
section 1 of the Sherman act are (1) the defendant was a party to
a “contract, conbination ... or conspiracy” and (2) the
conspiracy to which the defendant was a party inposed an
unreasonabl e restraint on trade. Toledo Mack Sales & Serv., Inc.
v. Mack Trucks, Inc., 530 F.3d 204, 218 (3d G r. 2008) (interna
guotation omtted).

15



that the plaintiff has suffered an injury that was caused by the
def endants’ antitrust violation.* “[T]o prevail on the nerits,
every class nenber nust prove at |east sone antitrust i npact

resulting fromthe alleged violation.” Hydrogen Peroxide, 552

F.3d at 311. The Court of Appeals has observed that antitrust

i npact often is critically inportant for the purpose of

eval uating the predom nance requirenment because it is an el enent
of the claimthat may call for individual, as opposed to common,
proof. 1d.

At the class certification stage, the plaintiff’s
burden is not to prove the elenent of antitrust inpact. The
plaintiff nmust instead denonstrate that the el enent of antitrust
i npact is “capable of proof at trial through evidence that is
common to the class rather than individual to its nenbers.” |d.
at 311-12. The district court nust conduct a “rigorous”

assessnent of the avail able evidence and the nethod or nethods by

4 The Court notes the difference between antitrust inpact
and the cal cul ation of danmages. “In antitrust and securities
fraud class actions, ‘[p]roof of injury (whether or not an injury
occurred at all) nust be distinguished fromcal cul ati on of
damages (which determ nes the actual value of the injury).’”

Hydr ogen Peroxide, 552 F.3d at 311 (quoting Newton v. Merrill
Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 154, 188 (3d Cr
2001)). The Suprenme Court has expl ained that plaintiffs under

8§ 4 of the Cayton Act nust prove “injury of the type the
antitrust laws were intended to prevent and that flows fromthat
whi ch makes the defendants’ acts unlawful.” Carqgill, Inc. v.
Monfort of Colo., Inc., 479 U. S. 104, 109 (1986) (quoting
Brunswi ck Corp. v. Pueblo Bowl -O- Mat, Inc., 429 U S. 477, 489,
(1977)) .
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which the plaintiff proposes to use the evidence to prove inpact
at trial. 1d. at 312.

The plaintiff’s theory of antitrust inpact is that the
di rect purchaser class nenbers paid an illegal overcharge when
t hey purchased Wel |l butrin XL because the defendants excl uded
cheaper generics fromthe market. The defendants dispute this
theory of overcharge because the price of Wellbutrin XL did not
decrease after generic entry. The defendants concl ude that
because the price of Wellbutrin XL did not go down, the class
menbers did not pay an overcharge.

I f there has been no illegal overcharge, the defendants
argue that individualized proof will be required to know which
direct purchasers, if any, actually suffered economc injury to
satisfy the antitrust inpact requirenent. The defendants al so
argue that class nenbers do not satisfy the statutory injury
requi renent of Section 4 of the O ayton Act because they may have
econom cally benefitted from del ayed generic entry. The
def endants contend that the paynment of an overcharge by itself is
insufficient to establish statutory injury.

The Court first discusses the parties’ divergent
theories of illegal overcharge. The Court then considers the
statutory injury requirenent of Section 4 of the C ayton Act.
Finally, the Court exam nes the evidence presented to assess

whet her the plaintiff has denonstrated that antitrust inpact is

17



capabl e of proof through commobn evi dence.

(1) Plaintiff’s and Defendants’ Overcharge
Theori es

| f a direct purchaser pays an illegal overcharge for a
product, it may recover for the full anount of the overcharge.

See Hanover Shoe, Inc. v. United Machinery Corp., 392 U S. 481,

489 (1968). As a general matter, “[t]he overcharge usually
reflects the difference between the price actually charged and
the price that would have prevailed in the absence of the alleged
anticonpetitive conduct (i.e., the ‘but-for’ price under the
‘counterfactual’).” ABA Section of Antitrust Law, Proving

Antitrust Damages: Legal and Economic Issues 197 (2d ed. 2010).

See also In re DDAVP Direct Purchaser Antitrust Litig., 585 F.3d

677, 689 (2d Cr. 2009) (finding that direct purchasers of
desnopressin acetate tablets had stated a claimand noting that
“overcharges are the difference between the defendants’
supra-conpetitive price and the conpetitive price.”).

The plaintiff’s theory of antitrust inpact is that the
cl ass nmenbers suffered an illegal overcharge by purchasing
branded Wl I butrin XL during the class period when the class
coul d have instead purchased cheaper, generic bioequival ent
drugs, but for the defendants’ alleged anticonpetitive conduct.
The defendants argue that the price differential between branded

and generic Wellbutrin XL is irrelevant for antitrust inpact

18



because the products are not fungible in the marketpl ace.

| nstead, the defendants urge the Court only to consider whether
the price charged for Wellbutrin XL was higher than it would have
been in the “but for world.” |In support of this argunent, Dr.
Joskow, presented evidence that the price of Wellbutrin XL did
not decrease after generic entry. Defs.” OQop’'n Ex. 1 (“Joskow

Decl.”) 919 42-55; Defs.’ Sur-Reply Ex. A (“Joskow Reb. Decl.”) 91

1-7.

The issue presented by this dispute is the appropriate
reference point for the but-for “conpetitive price.” The Court
nmust deci de whether an illegal overcharge for Wellbutrin XL is

based on a conpari son between the pre- and post-generic entry
price differences for the branded drug itself or whether an
overcharge should take into account the difference in prices
bet ween the foreclosed generic and the branded drug. The
starting point for any such decision is the | andmark Suprene

Court case, Hanover Shoe, Inc. v. United Machinery Corp., 392

U S 481 (1968). In Hanover Shoe, a shoe nachi nery manufacturer,
United, refused to sell its machinery to its custonmers, including
Hanover Shoe. Instead, United would | ease the machinery to

custoners. The District Court determned that if United had sold
its machi nes, the cost to Hanover woul d have been | ess than the
rental paid for |easing the same machi nes. This overcharge,

trebl ed, was the anmount of danages awarded to Hanover

19



On appeal before the Suprene Court, United argued that
Hanover had not suffered an antitrust injury because it had
passed on the illegal overcharge to the end shoe purchasers. The
Suprene Court rejected this theory and held that a direct
purchaser suing for treble damages under 8 4 of the C ayton Act
is injured by the full amount of the overcharge, even if the

excess cost was passed on to the end purchasers. Hanover Shoe,

392 U. S. at 494.

The Hanover Shoe decision rested on two maj or policy

concerns. First, the Court was concerned with the additional
conplication that would be required by a pass-on defense. See id
at 492-93. Second, the Court was concerned with the
effectiveness of enforcenent of the antitrust |aws through
private actions. The Court expl ained that end custoners m ght
“have only a tiny stake in a lawsuit and little interest in
attenpting a class action. In consequence, those who violate the
antitrust laws . . . would retain the fruits of their illegality
because no one was avail able who woul d bring suit against them”
Id. at 494. “As long as the seller continues to charge the
illegal price, he takes fromthe buyer nore than the |law allows.”
Id. at 489.

The defendants argue that the overcharge in Hanover
Shoe is distinguishable fromthe plaintiff’s theory of overcharge

in this case. |In support of this argunent, the defendants rely
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on an indirect purchaser case fromthe Third Crcuit. See Howard

Hess Dental Labs. Inc. v. Dentsply Int’l, Inc., 424 F.3d 363 (3d

Cr. 2005). In Howard Hess, the plaintiffs were dental

| aboratories who were indirect purchasers of artificial teeth,

whi ch are used to make dentures. The plaintiffs alleged that the
def endant manufacturer forecl osed other conpetitors’ access to
internmediary dealers, which are the primary distributors to
dental |abs and set the dealers’ resale prices. The indirect
purchaser plaintiffs argued, anong other things, that they had
standing to recover |lost profits damages caused by their | ost
opportunities to purchase and resell the defendant’s conpetitors’
products. The Court held that they did not. 1d. at 376. The

Court concluded that Illinois Brick’s prohibition on indirect

pur chaser actions could not be circunvented on a theory of | ost
profits caused by | ost opportunities to purchase and resell the
conpetitors’ products. 1d.

Howard Hess, the defendants argue, “confirned that the

concept of an overcharge applies where the product itself has an
illegally high price.” (Defs.’” Sur-reply at 7.) The defendants
are correct that the price of the goods actually purchased nust

be illegally high. |In Howard Hess, the Court observed that:

When antitrust violators cause prices to

i ncrease through nonopolization, a
price-fixing conspiracy, or exclusionary
conduct, the harmthey cause nmenbers of the
di stribution chain cones in two fornms: (1)
overcharges paid for goods actually
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pur chased; and (2) lost profits resulting
fromthe | ost opportunity to buy and resell a
greater volune of goods.

Howard Hess, 424 F.3d at 373 (enphasis added) (footnote omtted).

The defendants’ reliance on Howard Hess, however, conflates two

i nportant issues: (1) whether a plaintiff suffered antitrust

inmpact at all (i.e., by actually purchasing a product with an

illegally high price) and (2) the proper reference point for the
overcharge. Although the product actually purchased nust have an
illegally high price, this does not resolve the question as to
the proper “but for” conpetitive market price.

The United States Court of Appeals for the Third
Circuit has recognized that an overcharge nmay be neasured with

respect to the prices of |ower cost conpetitors. In |ln re Lower

Lake Erie, the Court of Appeals upheld overcharge damages that
were based on the difference between the defendants’ services and
the lower prices the plaintiffs would have paid for nore
efficient, conpeting services that were excluded fromthe nmarket.

See Inre Lower Lake Erie Ilron Oe Antitrust Litig., 998 F.2d

1144, 1169 (3d Cr. 1993) (neasuring overcharges as the

di fference between the anount paid to transport ore and the | ower
prices that would have been paid for a nore efficient, |ower cost
systen).

The services in Lower Lake Erie were not identical, but

rather were substitutes for each other. The defendants in Lower
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Lake Erie excluded the adoption of self-unloading transport that
did not require the use of a hulett, which is a type of manual ly

operated crane. Lower lLake Erie, 998 F.2d at 1153. The

difference in cost between use of the two systens was the neasure

of the overcharge. [d. at 1169. See also In re Cardizem CD

Antitrust Litig., 200 F.R D. 297, 311 (E.D. Mch. 2001)

(“Antitrust law requires only that the two products at issue be
cl ose substitutes for each other.”).

The defendants argue that branded and generic
Wel Il butrin XL are not fungible and that any difference in price
bet ween branded and generic Wellbutrin XL is caused in part by
factors such as consuner perceptions that the branded drug is
safer or nore effective. The defendants presented anecdot al
reports regarding the quality of Teva Pharmaceuticals’ 300 ng
versi on of extended-rel ease bupropi on hydrochloride. In the wake
of these reports, a consolidated class action has been filed that
all eges that Teva' s version of 300 ng extended-rel ease bupropion
hydrochl oride had a nore rapid release that made it | ess

effective. See In re Budeprion XL Mtg. & Sales Litig., ML No.

2107, 2010 U.S. Dist. LEXIS 51980 (E.D. Pa. May 26, 2010)
(Schiller, J.) (denying defendants’ notion to dismss).

The defendants’ expert, Dr. Joskow, observed that such
quality perception issues “mght” have affected the price of

generi c extended-rel ease bupropion hydrochloride. See Pl.’s
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Oop’'n Ex. BB at 32:16-17. The defendants al so argue that branded
drugs in general have a market val ue above generics that is in
part a reflection of quality assurance that the brand is intended
to convey. The defendants conclude that price differences
bet ween branded and generic Wellbutrin reflect, at least in part,
di fferences in perceived val ue.®

Al t hough there may be sone qualitative differences
bet ween branded Wel Il butrin XL and its generic equivalents, the
FDA's certification of bioequival ence supports the plaintiff’s
theory of overcharge. *“FDA-approved generic drugs are certified
by the FDA as bi oequivalent to the branded drug whose [ New Drug
Application] the generic drug relied upon in its [Abbreviated New
Drug Application], and are conpletely interchangeable with that

branded drug.” Meijer, Inc., 246 F.R D. at 297. See also N T.

at 118 (quoting FDA, Generic Drugs: Questions and Answers,

http://ww. f da. gov/ drugs/resour cesf oryou/ consuner s/

guesti onsanswer s/ ucnl00100. htm (l ast visited Aug. 2, 2011) ("A
generic drug is identical —or bioequivalent —to a brand nane
drug in dosage form safety, strength, route of adm nistration
quality, performance characteristics and intended use. Although

generic drugs are chemcally identical to their branded

> To the extent that the defendants’ quality perception
argunents relate to the anobunt of danages instead of the
exi stence of antitrust inpact, the Court will address that issue
bel ow. See Joskow Dep. Feb. 15, 2011 at 46-47 (referring to
qual ity perception issues “as nostly a danmages issue.”).
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counterparts, they are typically sold at substantial discounts
fromthe branded price.”).

Al nost all states encourage generic conpetition through
| aws that allow pharmacists to substitute brand-nanme drugs with
their AB-rated generic equival ents, unless a physician directs

otherwise. See N.T. at 55; Mijer, Inc., 246 F.R D. at 297.

Many heal th i nsurance plans encourage the substitution of
avai |l abl e AB-rated generic drugs for their branded counterparts.

Meijer, Inc., 246 F.R D. at 297 (citations omtted). Market data

fromthe introduction of generic Wellbutrin XL al so denonstrates
that generic Wellbutrin XL quickly captured the vast najority of
sal es volune and that generic Wellbutrin XL is indeed a
substitute for branded Wellbutrin XL. See N T. at 38:10-39:25
(“[D] epending on the tinme period, 70 to 90 percent of the vol une
converts to the generic.”).

The defendants’ approach would also fail to capture the
full econom c | oss caused by the exclusionary conduct during the

period when conpetition was suppressed. Cf. In re Warfarin

Sodi um Antitrust Litig., 391 F.3d 516, 531 (3d Cir. 2004)

(certifying settlenent class) (“Notably, [indirect purchasers]
suffered direct economc harmwhen . . . they paid
supraconpetitive prices for Counmadin instead of purchasing

| ower-priced generic warfarin sodium”). The defendants’ narrow

vi ew of overcharge is inconsistent with the underlying
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justification for the direct purchaser rule established by

Hanover Shoe and lllinois Brick.

The Court concludes that the plaintiff may denonstrate
antitrust inpact by showi ng that class nenbers paid an ill egal
overcharge by purchasing Wellbutrin XL instead of generic
ext ended-r el ease bupropi on hydrochloride as a result of the
def endants’ alleged anticonpetitive conduct. This result is
consistent with other cases that have addressed this |egal issue.

See, e.d., In re Neurontin Antitrust Litig., MDL No. 1479, 2011

US Dist. LEXIS 7453, at *26-27 & n.12 (D.N. J. Jan. 25, 2011)
(noting that an increase in the price of Neurontin after generic

entry is “irrelevant” to antitrust inpact); Am Sales Co. v.

Sm t hKl i ne Beecham Corp., 274 F.R D. 127, 136 (E.D. Pa. 2010)

(“Del ayed generic entry into the market necessarily injures those
di rect purchasers, because those purchasers are forced to pay for

t he nore expensive branded drugs.”); Meijer, Inc. v. Wrner

Chilcott Holdings Co. Ill, 246 F.R D. 293, 310 (D.D.C. 2007)

(same). C. Inre Warfarin SodiumAntitrust Litig., 391 F. 3d

516, 531 (3d Cir. 2004) (“[I1]t [is] well recognized that a
purchaser in a market where conpetition has been wongfully
restrained has suffered an antitrust injury . . . .”). The Court
is not aware of any courts that have reached a different

concl usi on.
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(2) Statutory Injury Requirenent

Section 4 of the Clayton Act creates a private right of
action for “any person who shall be injured in his business or
property by reason of anything forbidden in the antitrust |aws.”
15 U.S.C. §8 15(a) (enphasis added). The defendants initially
conceded that if the direct purchasers paid an illega
overcharge, then there is no need for the plaintiff to prove
actual econom c harmfromthe conpl ai ned of conduct. See Defs.
Qop’' n at 15-16 (“[Where a direct purchaser pays an overcharged

price it may be able to recover damages even though it has

suffered no actual economc harm This is a significant

departure fromthe normal rule in antitrust cases that an
antitrust plaintiff nmust show economc injury in fact to his
busi ness or property, as a prerequisite to prevailing inits
antitrust suit.”) (enphasis in original).

I n suppl enmental briefing, the defendants argued that a
recent decision by the United States Court of Appeals for the
Third Crcuit recognizes that plaintiffs seeking antitrust
damages nust have suffered sone “actual injury.” See Defs.

Supp. Opp’'n at 1 citing Warren Gen. Hosp. v. Angen Inc., —F.3d

— 2011 W 2321393 (3d Cr. June 14, 2011). Hanover Shoe, the

def endants argue, could not elimnate the statutory injury
requi renent of Section 4 of the Cayton Act, 15 U.S.C. § 15(a).

Under the defendants’ view, direct purchasers are not injured
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wi thin the neaning of Section 4 if they economcally benefitted
fromthe all eged exclusionary conduct. The defendants argue that
because PDC relies on an overcharge theory, it has failed to

of fer class-w de neans of proving “actual injury” to class

menbers.

In Warren General v. Amgen, Warren Ceneral Hospital was
an indirect purchaser of pharmaceuticals that were manufactured
by Angen and distributed by AmerisourceBergen. Warren General
al l eged that Angen violated federal antitrust |law by “tying” the
purchase of two of its drugs, Neupogen and Neul asta, to the sale
of anot her Angen drug, Aranesp. The hospital argued that it
coul d assert clainms under federal antitrust |aw against Angen
because it was the entity harned by Angen’s tying schene, not
Anmeri sourceBergen. The Court concluded that Warren General could
not assert a federal antitrust claim

It is a basic tenet of antitrust |law that a

cause of action will not lie if the plaintiff

has not been harned. However, the hospital’s

argunment conflates the different conponents

of antitrust standing: the statutory

requi renent contained in Section 4 that the

plaintiff be the direct purchaser as set

forth in Illinois Brick and the requirenent

that the plaintiff have suffered a
recogni zabl e injury.

The question in this case is whether Warren
Ceneral is a direct purchaser under lllinois
Brick, and we hold that it is not.

Warren Gen. Hosp. v. Angen Inc., 643 F.3d 77, 92 (3d Gr. 2011).
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(citations omtted).

In rejecting the hospital’s argunent, the Court of
Appeal s enphasi zed the logic of the direct purchaser rul e because
a whol esal er can be injured even though an indirect purchaser
bears the majority of the injury. 1d. at 94 ("“Because of the
conplicated interplay between market forces, the possibility that
t he whol esal er was harnmed by defendant’s actions exists even if
the majority of the injury is borne by the indirect purchaser.”).
The Court explained that consistent application of the direct
purchaser rule is necessary to avoid being mred in difficult
cal cul ati ons between direct and indirect purchaser injuries. 1d.
The injury that direct purchasers suffer is the full extent of
t he overcharge, even though the overcharge nmay be absorbed by
ot her parties.

[OQn balance . . . the legislative purpose in

creating a group of private attorneys general

to enforce the antitrust laws . . . is better

served by holding direct purchasers to be

injured to the full extent of the overcharge

paid by themthan by attenpting to apportion

the overcharge anong all that may have
absorbed a part of it.

ld. at 95 (quoting Illinois Brick, 431 U S. at 746) (enphasis

added) .

The Court reads Warren General as reaffirmng the |ong-

standing rule that a direct purchaser suffers injury within the
nmeaning of 15 U.S.C. § 15(a) from an overcharge even if “the

majority of the injury” is borne by indirect purchasers. Warren
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Ceneral, 643 F.3d at 94-95. |If the direct purchaser class
menbers paid an illegal overcharge, they have been injured within
the nmeani ng of Section 4 of the Clayton Act. See id. at 92;

Hanover Shoe, 392 U. S. at 491 (noting the “general principle”

that “the victimof an overcharge is damaged within the neaning

of 8 4 to the extent of that overcharge.”).

(3) Application

The Court concludes that to denonstrate antitrust
i npact, the plaintiff nust first show that the price of generic
ext ended-r el ease bupropi on hydrochl ori de woul d have been | ower
than Well butrin XL absent the defendants’ anticonpetitive
conduct. The plaintiff nust also show that the class nenbers
woul d have substituted at | east sonme generic extended-rel ease

bupropi on hydrochl oride for Wellbutrin XL during the class

period. See Neurontin, 2011 U S. D st. LEXIS 7453, at *28
(D.N.J. Jan. 25, 2011).

The next issue is whether common evi dence can
denonstrate that generic prices would have been | ower than
branded prices in the “but for world.” The plaintiff’s expert,
Dr. Leitzinger, presented three types of evidence to support
cl ass-based evidence of antitrust injury: (1) econom c research
and literature relating to the price relationship between branded

and generic drugs, (2) the defendants’ and generic manufacturers’
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internal forecasting docunents, (3) and enpirical data
denonstrating that generics did enter the market at | ower prices
and were rapidly substituted for branded Well butrin XL. See N.T.
34-46; Pl.’s Mot. Ex. N (“Leitzinger Decl.”); Pl."s Reply Ex. W
(“Lei tzinger Reb. Decl.”) 191 4-7.

Dr. Leitzinger presented evidence that the price of
ext ended-r el ease bupropi on hydrochl ori de woul d have been | ower
than Well butrin XL at all tinmes in the “but for world” absent the
def endants’ anticonpetitive conduct. Dr. Leitzinger explained
that economc literature provides an understandi ng regardi ng the

general effects of generic entry on the market for a branded

pharmaceutical. See N.T. at 34-35 (“[The literature has] a
common bottomline . . . which is generic drugs save a | ot of
noney. ") .

Dr. Leitzinger also presented Biovail’'s interna
forecasting docunents, which showed that within 12 nonths,
Bi ovail forecasted that the branded market share woul d decrease
to around 12% 13% from 100% in the previous year. N T. 36-37,
Pl.”s Ex. 8. Dr. Leitzinger also presented sales data fromfive
generic manufacturers of extended-rel ease bupropion
hydrochl oride. Upon initial generic entry, the average price of
the generic was approxi mately 25% bel ow the branded price, which
decreased to about 10% of the branded price two years after

generic entry. N T. at 39. Dr. Leitzinger acknow edged t hat
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there is sone variability in generic prices based upon
negoti ations with generic manufacturers and other factors, but
prices of generics are always cheaper than branded prices. N T.
43-44. The defendants’ rebuttal evidence failed to contradict
this point. See N.T. at 122 (Dr. Joskow testifying that prices
for generics, whether purchased directly or indirectly from
generic manufacturers, were always |ower than prices for
Wl Il butrin XL).

The defendants, however, did present evidence that
rai ses questions regardi ng whet her common proof can be used to
denonstrate antitrust inpact for class nenbers that did not
pur chase extended-rel ease bupropi on hydrochloride after it becane
avai |l abl e and for class nenbers who were indirect purchases of
generi c extended-rel ease bupropi on hydrochl ori de.

Two di rect purchasers did not purchase extended-rel ease
bupr opi on hydrochl oride after it becane available, Alied Md
Whol esal e Drug, Co. and Goodwin Drug Co. N T. at 40-41. For
entities that did purchase extended-rel ease bupropion
hydrochl oride after it becane available, it is a reasonable
i nference that these entities would have purchased extended-
rel ease bupropi on hydrochloride in the “but for world,” absent
the all eged exclusionary conduct. This inference, however, is
not persuasive for Allied Med Whol esal e Drug, Co. and Goodw n

Drug Co. without additional evidence. Proof of antitrust inpact
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for these class nmenbers would require individual analysis into
the antitrust inpact, if any, they suffered fromthe all eged
conduct. The Court finds that the plaintiff has not proven that
it can denonstrate antitrust inpact with class-w de evidence for
these two entities and the Court wll exclude themfromthe class
definition. Plaintiffs and courts in other delayed generic entry
cases have nodified class definitions to accommodate this

concern. See Neurontin, 2011 U S. Dist. LEXIS 7453, at *34

(D.N.J. Jan. 25, 2011); K-Dur, 2008 W. 2699390, at *21
(“[ E] xcl uded are persons or entities who have not purchased
generic versions of K-Dur 20 after the introduction of generic
versions of K-Dur 20.7).

Four of the direct purchasers, including the plaintiff
PDC, were indirect purchasers of extended-rel ease bupropion
hydrochl oride. These direct purchasers of Wellbutrin XL did not
buy generics directly fromthe generic manufacturer, but rather
bought generics indirectly from ot her whol esal ers or
di stri butors.

These indirect purchasers of generics, however, were

still direct purchasers of Wellbutrin XL under Hanover Shoe and

I[Ilinois Brick. The relevance of the generic purchases is that a

fact finder could infer that these entities would have made
generic purchases in the “but for” world, and thereby may have

suffered an al |l eged overcharge for actual purchases of branded
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Wellbutrin XL. See Howard Hess, 424 F.3d at 373.

These cl ass nenbers’ direct branded purchases can be
shown t hrough common data applicable to all direct purchasers.
The cl ass nenbers’ indirect generic purchasers can al so be
denonstrated t hrough chargeback data from Teva and sal es data
fromfour generic distributors, Top Rx, Masters Pharnmaceuticals,
Auburn Pharmaceuticals, and Quest Pharnaceuticals. See
Leitzinger Reb. Decl. T 36 & n.43. These purchasers may have
paid nore for extended-rel ease bupropi on hydrochl ori de because
they purchased fromdistributors instead of directly fromthe
manuf acturers, but any differences relate to the anmount of
damages, not fact of damages. N T. at 44 (Leitzinger testifying)
(“[Y]Jou may have people that buy [generics] further down the
distribution chain . . . [b]Jut that doesn’'t change at all the
basic reality that those prices are going to be much | ower than
the brand woul d have been.”). Because the alleged overcharge for
t hese purchasers can be denonstrated with distributor and
manuf acturer data that does not depend on individual class
menbers, any individual issues for proof of antitrust inpact for
these four class nenbers will not predom nate over issues compn
to the cl ass.

The Court concludes that the plaintiff has shown that
for the class menbers that purchased branded Wel |l butrin XL during

the class period and extended-rel ease bupropi on hydrochl ori de
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after it becane avail abl e, these class nenbers woul d have
converted sone purchases of branded Wellbutrin XL to generic

ext ended-r el ease bupropi on hydrochloride in the “but for world.”
The plaintiff has also shown that evidence of the alleged
overcharge can be shown with data that is commopn to the class.
The Court therefore finds the predom nance requi renent has been
satisfied for class nenbers who purchased both extended-rel ease
bupropi on hydrochl oride and Wel | butrin XL. The Court excl udes
fromthe class definition direct purchasers who did not purchase
ext ended-r el ease bupropi on hydrochloride after it becane

avai l abl e.

C. Measur abl e Danmages

The third el ement for each of the plaintiff’s causes of
action is neasurable damages. At trial, “[i]t is not necessary
to showwith total certainty the anount of damages sustained.”

Rossi v. Standard Roofing, Inc., 156 F.3d 452, 483 (3d Cr

1998). A jury is permtted to calculate the actual damages
suffered using a “reasonable estimate, as long as the jury
verdict is not the product of speculation or guess work.” 1d. at

484 (citations and quotations omtted). See also Lower Lake

Erie, 998 F.2d at 1176 (“the rel axed neasure of proof is afforded
to the anount, not the causation of loss . . . .”) (citations

omtted).
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At the class certification stage, the plaintiff is not
required to prove damages by cal cul ati ng specific danages figures
for each nmenber of the class, but rather they nust show that a
reliable method is available to prove danages on a cl ass-w de

basis. See Bell Atl. Corp. v. AT&T Corp., 339 F.3d 294, 303 (5th

Cr. 2003) (noting that section 4 plaintiffs nmust provide a “just
and reasonabl e estimate of the damage based on rel evant data.”);
Neurontin, 2011 U S. Dist. LEXIS 7453, at *40 (D.N. J. Jan. 25,
2011) .

The Third Circuit has explained that plaintiffs may
choose in an antitrust case between either seeking overcharges or
| ost profits, and in this case, the plaintiff has chosen to

pursue overcharges. See Howard Hess, 424 F.3d at 375 (noting

t hat overcharges avoid “the conplex netting associated with | ost
profits”) (quoting Roger D. Blair & WIlliamH Page,

“Specul ative” Antitrust Damnges, 70 Wash. L. Rev. 423, 433-34

(1995)) .

Dr. Leitzinger’s damages net hodol ogy i s based on the

6 See also id. at 374 (quoting ABA Section of Antitrust
Law, Proving Antitrust Damages 193-94 (1996) (“Where a group of
suppliers conspires to . . . prevent a nore efficient supplier
fromentering the market . . . purchasers fromthe conspirators
woul d al so have antitrust clains because they pay higher prices
as a result of the exclusionary practice. The purchasers’
damages woul d be based on the overcharge they paid neasured by
the difference between the price actually paid and the price that
woul d have been paid absent collusion, nultiplied by the
gquantity.”).
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“before and after” nmethod. This nethodol ogy produces an
aggregat e damages estinmate that is based on deriving a benchmark
for generic prices in the “but for world” based on the actual
experience for branded and generic prices after entry. The
mar ket data for actual sales is “backcasted” to estimate prices,
but for the alleged delay. Dr. Leitzinger proposes to calcul ate
damages as the difference between the wei ghted-average price that
cl ass nmenbers paid for all extended-rel ease bupropion
hydr ochl ori de products (branded plus generics) and the wei ghted
average that class nenbers would have paid but for the alleged
conduct. Dr. Leitzinger then nultiplies the difference by the
vol ume of extended-rel ease bupropi on hydrochloride in the but-for
world to arrive at an aggregate neasure of overcharge.
See Leitzinger Decl. at 37-43; Leitzinger Reb. Decl. {Y 38-58;
N.T. at 46-59.°

The defendants present three main critiques of Dr.
Leitzinger’s damages nodel. First, Dr. Joskow argues that the
plaintiff's nodel fails to account for price effects unrelated to
t he defendants’ conduct such as quality differences between
generic and nane brand Wellbutrin XL. Second, Dr. Joskow faults

the nodel for using a single ratio and average prices to

! Thi s met hodol ogy has been used in simlar cases that
al l ege unl awful delay of generic conpetition. See, e.q.,
Neurontin, 2011 U S. Dist. LEXIS 7453, at *41 (D.N. J. Jan. 25,
2011); K-Dur, 2008 W. 2699390, at *19-20; Cardizem 200 F.R D. at
323.
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cal cul at e aggregate danmages. Third, Dr. Joskow argues that the
nmodel is overinclusive because the direct purchasers would have
made fewer purchases in the “but for world.”

The plaintiffs have adequately rebutted the defendants’
argunent that the damages nodel fails to account for the possible
price effects of quality perception issues. Dr. Joskow noted
that he had not done an enpirical analysis to address whether the
price of Teva's generics was affected by perception issues, but
he opi ned that a damages nodel should account for the difference.
See Pl.’s Opp’'n Ex. BB at 46. Dr. Leitzinger countered that the
data showed that Teva's prices were actually higher than prices
charged by other generic manufacturers. See Leitzinger Reb.

Decl. Y 57. Biovail’s internal analysis also concluded that “it
seens like the data is show ng that the market has not penalized
Teva’'s fornmulation.” 1d. Furthernore, Dr. Leitzinger testified
that the overcharge nodel could accommopdate this concern, if
borne out by the data. N T. at 56:1-12.

Dr. Leitzinger has also clarified that his nethodol ogy
does not rely on a single price ratio for the damages period, as
Dr. Joskow suggested. Rather, Dr. Leitzinger used a single ratio
as an exanple in his initial declaration because he was nodeling
data fromthe first six nonths of entry when there was only one
generic entrant. See Leitzinger Reb. Decl. Y 44. Dr. Leitzinger

al so explained that the use of average prices and price ratios
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properly accounts for “chargebacks,” which result when direct
purchasers are reinbursed for sales to contract custoners that
are priced below the direct purchasers’ acquisition price. Dr.
Joskow s cal cul ati ons based on daily price cal cul ations, Dr.
Lei t zi nger observes, “reflect wild swings day-to-day purely as a
result of the inherent m smatch between sal es and chargebacks
that daily averages produce.” 1d. T 48. By averagi ng sales
transactions over |onger periods of tine, the actual price is
nmore accurately reflected. [1d. The Court is persuaded that Dr.
Leitzinger has set forth a reliable damages net hodol ogy.

The defendants al so argue that the plaintiff’s nodel is
fl awed because it fails to account for generic bypass. Generic
bypass refers to the situation whereby direct purchasers may | ose
sal es vol une because end purchasers often buy generics directly
fromthe generic manufacturer and “cut out the mddle man” or
“bypass” the whol esaler. The defendants argue that Dr.

Lei t zi nger’ s net hodol ogy cal cul ates total damages based on the

total nunber of tablets that class nenbers actually purchased

rat her than the nunber of tablets that the class nenbers woul d

have purchased in the but-for world. The nunber of tablets in

the but-for world would likely be | ower because of the generic
bypass phenonenon. In response to the defendants’ generic bypass
argunments, Dr. Leitzinger explained that bypass can be “readily

i ncorporated into nmy overcharge cal cul ati on by reduci ng the
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vol unes used in calculating the overcharge by the anount of
bypass the occurred followi ng generic entry in the actual world.”
Leitzi nger Reb. Decl. | 42.

In Inre Relafen Antitrust Litigation, the United

States District Court for the District of Massachusetts concl uded
t hat reduci ng damages because of generic bypass argunent is

i nconsi stent with Hanover Shoe. See In re Relafen Antitrust

Litig., 346 F. Supp. 2d 349, 369 (D. Mass. 2004). At this stage,
however, the Court need not resol ve whether the effects of
generic bypass nust be deducted from damages because the
plaintiff’s burden at this stage is to denonstrate a reliable

met hodol ogy to estimate cl ass-w de damages. The plaintiff has

done so here. See Neurontin, 2011 U S. Dist. LEXIS 7453, at

*42-43 (D.N. J. Jan. 25, 2011) (noting that the plaintiffs offered
a reasonable, judicially recognized net hodol ogy for cal cul ating
damages and have shown that the data needed to make these
calculations is available and common to the class). Wether or
not generic bypass nust be accounted for is a matter that can be

accommodat ed w thin the methodol ogy proposed by Dr. Leitzinger.

2. Superiority

Lastly, the Court considers whether a class action is
“superior to other available nmethods for fairly and efficiently

adj udicating the controversy.” Fed. R Cv. P. 23(b)(3). This
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“requi renment asks the court to balance, in terns of fairness and
efficiency, the nerits of a class action agai nst those of

alternative nethods of adjudication.” |n Re Prudential Ins. Co.

Am Sales Practice Litig. Agent Actions, 148 F.3d 283, 316 (3d

Cr. 1998). It is nmeant to ensure that resolution by class
action wll “achieve economes of tine, effort, and expense, and
pronote . . . uniformty of decision wthout sacrificing

procedural fairness or bringing about other undesirable results.”
Anthem 521 U.S. at 615 (quoting Advisory Conmttee’ s Note on
Fed. R Cv. P. 23).

The Court finds that the superiority requirenent is net
here. As discussed above, this action involves numerous conpl ex
i ssues of law and fact that are common to the class. |[|ndividual
treatment of each class nenbers’ clains would require
duplicative, expensive litigation, which would cone at enornous
expense to the parties and judicial econony. Cass resolution
woul d al so avoid problens of inconsistent resolution. This
result is consistent with other courts that have addressed

simlar cases. See, e.qg., Neurontin, 2011 U S. Dist. LEXIS 7453,

at *45-47 (D.N.J. Jan. 25, 2011); Meijer, 246 F.R D. at 313;

Rel afen, 218 F. R D. at 346.

[11. Concl usion

The Court concludes that the plaintiff has satisfied
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its burden to certify a class of direct purchasers of Wellbutrin
XL who al so purchased extended-rel ease buproprion hydrochl oride

after it becanme avail abl e.

An appropriate order will follow separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: WELLBUTRI N XL ) C VIL ACTI ON
ANTI TRUST LI TI GATI ON :

NO. 08-2431 (direct)

ORDER

AND NOW this 11th day of August, 2011, upon
consideration of the Direct Purchaser Plaintiffs’ Mtion for
Class Certification (Docket No. 134), the opposition, reply, sur-
reply, supplenental opposition, and supplenental reply thereto,

t he acconpanyi ng expert declarations, the hearing on April 5,
2011, and for the reasons stated in a nenorandum of today’s date,
| T I S HEREBY ORDERED that the notion is GRANTED | N PART AND
DENIED IN PART. |IT IS FURTHER ORDERED t hat :

V. The followi ng direct purchaser litigation class is
hereby certified pursuant to Federal Rule of G vil Procedure
23(a) and 23(b)(3): “All persons or entities in the United States
and its territories who purchased Well butrin XL directly from any
of the Defendants at any tine during the period of Novenber 14,
2005 through August 31, 2009 (the ‘Cass Period ). Excluded from
the class are Defendants and their officers, directors,
managenent, enpl oyees, parents, subsidiaries, and affiliates, and

federal government entities. Further excluded fromthe class are
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persons or entities who have not purchased generic versions of
Wel I butrin XL during the class period after the introduction of
generic versions of Wellbutrin XL.”

V. Class clainms, issues, and defenses are those
incorporated into the Court’s nmenorandum of today’s date as well
as the affirmati ve defenses raised in the defendants’ answers.
See Docket Nos. 83, 84.

VI. Professional Drug Conmpany, Inc. is hereby
appoi nted representative of the direct purchaser class.

VII. The following firnms are hereby appointed as
counsel to the direct purchaser class:

Co- | ead Counsel

Hagens Berman Sobol Shapiro, LLP

Thomas M Sobol, Esquire

David S. Nal ven, Esquire

Berger & Montague, P.C
David F. Sorenson, Esquire

Li ai son Counsel
Rodanast, P.C.
Joseph F. Roda, Esquire
Dianne M Nast, Esquire
Jenni fer S. Snyder, Esquire

Addi tional C ass Counsel

Faruqi & Faruqi, LLP
Pet er Kohn, Esquire

Taus, Cebul ash, and Landau, LLP

Barry Taus, Esquire
Archana Tanobshounas, Esquire
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Don Barrett, P.A

Don Barrett, Esquire

VI, Wthin 30 days of the date of this Order, the
parties shall submt an agreed upon proposed notice program and
forms of notice to class nenbers. |If the parties are unable to
agree as to the proposed notice program and/or forns of notice,

they shall submt separate proposals.

BY THE COURT:

/s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.
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